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In operation field of the public prosecution, the phenomena of prosecutorial 
discretion are so common that research on prosecutorial discretion is of great 
significance for development of the theory of the right of prosecution. This article 
probes the problems of prosecutorial discretion and centers on the basic principle of 
the process from appearance to system of prosecutorial discretion. Through the 
research, this article hopes to provide theoretical support for improvement of the 
public prosecution system in China. This article is divided into six chapters and 
respectively explores the specific issues about concept, evolution, foundation, 
operation and control of prosecutorial discretion. 
In chapter one, the author tends to adopt the definition of Davis that discretion 
means to be free to choose between act and omission in the extent of public power in 
preliminary understanding. So the author points out that prosecutorial discretion is the 
process that the subject of public prosecution freely chooses one from all the 
impossible schemes in the extent of power according to the law. 
Chapter two focuses on the reason of prosecutorial discretion’s evolution from 
appearance to system to achieve the purpose of revealing the development rule to the 
greatest degree. The research is taken from two aspects of substantive law and 
procedural law. In substantive law, the author interprets the history of appearing, 
being contained, recovering and thriving about prosecutorial discretion from the angle 
of punishment rationality. In procedural law, the author analyzes differences of 
prosecutorial discretion in different countries or in different periods from the angle of 
litigation mode and points out the reason is the need of country to solve the crime. 
Chapter three talks about three issues about public prosecution’s power, the 
foundation of prosecutorial discretion. The first is the nature. Considering the status of 
our country’s procuratorial system, the public prosecution’s power may be regarded 













be the balance. The second is the operation. The author indicates that the function’s 
compossibility of proceeding and supervising might make troubles and points out the 
solution. The third is the borderline. It will be full of practical significance to study 
the borderline problem of public prosecution’s power basing on cases involving 
personal relationship. It will also bring motivations to public prosecution’s power. 
In chapter four, according to practical discretion experience, the author believes 
the prosecutorial discretion is a process from objective phenomena to subjective 
response, and then to objective result. There are respective emphases on both stages. 
They are the issues of subject and form. Based on the author’s analysis, our country 
adopts collective subject system in public prosecution’s power. The discretionary 
decision is made through prosecutor’s reviewing and group discussion. Prosecution 
and non-prosecution are main forms of prosecutorial discretion. 
Chapter five discusses the methods of controlling prosecutorial discretion in 
three aspects. The first method is setting criterion so as to achieve source control. 
According to our country’s criminal policy, the criterion should reflect the 
combination of judging the crimes, preventing the possible crimes and restoring 
orders destroyed by crimes. The second method is setting supervision to put external 
control into practice. However, it should be measured whether the supervision is 
reasonable and efficient. The last method is to achieve guidance control by evaluation 
mechanism. 
In chapter six, the author firstly studies on the institutional environment by which 
the prosecutorial discretion becomes an independent issue. The author expects that the 
two functions of public prosecution’s power should be reasonably separated by means 
of the two-persons responsibility system of case-handling. Then the author points out 
several conclusive arguments based on reviewing all the content. These arguments are 
expected to be helpful for institutionalization of our country’s prosecutorial discretion. 
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